
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS, 

WESTERN DIVISION 
 
 

DE KALB AVIATION, LLC, ) 
    ) 
   Plaintiff, ) 
    ) 
     -vs- ) 
    ) 
CITY OF DE KALB, a municipal ) 
corporation, MARK BIERNACKI, in ) 
his individual capacity and in his ) 
official capacity as City Manager of ) 
the City of DeKalb, THOMAS ) 
CLEVELAND, in his individual ) 
capacity and in his official capacity ) 
as Airport Manager of the DeKalb ) 
Taylor Municipal Airport, and ) 
NORMA GUESS, in her individual ) 
capacity and in her official capacity ) 
as City Attorney for the City of )  
DeKalb, ) 
    )          Plaintiff demands trial by jury  
   Defendants. )          on all counts 
 
 

COMPLAINT 
 

COUNT I 
 

(42 U.S.C. § 1983—Fourth Amendment— 
Unreasonable Seizure of Property—DeKalb 

Aviation, LLC Against the City of DeKalb, Mark 
Biernacki, in his individual capacity and in his 
official capacity as City Manager of the City of 

DeKalb, and Thomas Cleveland, in his individual 
capacity and in his official capacity as Airport 

Manager of the DeKalb Taylor Municipal Airport) 
 

   NOW COMES the Plaintiff, DE KALB AVIATION, LLC, an Illinois liability 

company (“DeKalb Aviation”), by and through its attorney, JOANIE RAE 

WIMMER, and, complaining of the Defendants, the CITY OF DE KALB, an 
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Illinois municipal corporation (“the City”), MARK BIERNACKI, in his individual 

capacity and in his official capacity as City Manager of the City of DeKalb 

(“Biernacki”), and THOMAS CLEVELAND, in his individual capacity and in his 

official capacity as Airport Manager of DeKalb Taylor Municipal Airport 

(“Cleveland”), alleges and states as follows: 

   1.  DeKalb Aviation is an Illinois limited liability company organized and 

existing under and by virtue of the laws of the State of Illinois.  DeKalb Aviation 

was organized in and around June of 2008. 

   2.  The City is a municipal corporation, organized and existing under and 

by virtue of the laws of the State of Illinois. 

   3.  The City has for some time owned and operated an airport named the 

DeKalb Taylor Municipal Airport (“the Airport”). 

   4.  Since prior to June of 2008, Biernacki, an employee of the City, has 

been City Manager for the City. 

   5.  The City has not had a Director of Public Works since in and around 

August, 2010, when Richard Monas retired. 

   6.  Since prior to June of 2008, Cleveland, an employee of the City, has 

been Airport Manager for the Airport. 

   7.  This Court has subject matter jurisdiction over this claim pursuant to 

28 U.S.C. § 1331 because it arises under the Fourth Amendment to the United 

States Constitution and 42 U.S.C. § 1983. 

   8.  Prior to June, 2008, there was a Fixed Base Operation (“FBO”) at the 

Airport, which consisted of a building of approximately 20,000 square feet, and 
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an adjacent area where underground tanks stored aviation gasoline and jet fuel 

for retail sale and which had more than one self-service pumps. 

   9.  Prior to June, 2008, the FBO was leased from the City and operated 

by Joliet Avionics, Inc.  The lease, pursuant to which Joliet Avionics, Inc., 

leased the FBO from the City was to expire in and around 2021. 

   10.  In the summer of 2008, DeKalb Aviation became interested in 

acquiring the FBO leasehold interest of Joliet Avionics, Inc., and commenced 

negotiations with Joliet Avionics, Inc., to acquire its FBO leasehold interest. 

   11.  In around the summer of 2008, an agreement was entered into by 

and between DeKalb Aviation and Joliet Avionics, Inc., whereby DeKalb 

Aviation would purchase the FBO leasehold interest of Joliet Avionics, Inc., for 

the sum of $250,000.00, plus approximately $30,000.00 for aviation gasoline 

and jet fuel then in the underground storage tanks.  Said agreement was 

conditioned upon the City’s approval of the assumption of the FBO leasehold 

interest of Joliet Avionics, Inc., by DeKalb Aviation. 

   12.  In and around October of 2008, the City approved the assumption of 

the FBO leasehold interest of Joliet Avionics, Inc. by DeKalb Aviation, and 

DeKalb Aviation closed on its purchase of the FBO leasehold interest of Joliet 

Avionics, Inc. 

   13.  On or about November 1, 2008, the City executed a written lease 

with DeKalb Aviation whereby the FBO was leased to DeKalb Aviation for a 

term ending on January 31, 2021.  Said lease was amended by a written 

document executed by DeKalb Aviation and the City on or about July 13, 2009. 
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The amendment did not alter the term of the leasehold interest. 

   14.  DeKalb Aviation’s leasehold interest in the FBO was a property 

interest recognized under the law of the State of Illinois. 

   15.  DeKalb Aviation stored many items of personal property on the 

demised premises.  A list of said property is attached hereto as Exhibit A and 

incorporated herein by reference. 

   16.  By in and around June or July, 2010, Cleveland knew that DeKalb 

Aviation was running a loss in connection with its operation of the FBO. 

   17.  Commencing in June or July of 2010 Cleveland, acting within the 

scope of his employment by the City as Airport Manager, concocted a scheme 

to defraud DeKalb Aviation, which is described more fully in Count IV of this 

complaint, the paragraphs of which are incorporated in this Count by 

reference.  According to this scheme, Cleveland and others, on behalf of the 

City, would make offers in principle to purchase from DeKalb Aviation the 

balance of its leasehold interest in the FBO, without really having any intent to 

do so, and would delay the negotiation process whereby the offers in principle 

could become a binding agreement on which a closing of the transaction could 

be held.  The scheme to defraud contemplated that the City would string along 

the principals of DeKalb Aviation with hopes of selling the balance of the 

leasehold interest to the City so that the principals of DeKalb Aviation would 

work on the potential sale to the City instead of more actively marketing it to 

third parties, and instead of making additional investments in and changes to 

its FBO operation to make it more profitable.  The scheme to defraud 
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contemplated that the negotiation process would be delayed until DeKalb 

Aviation was unable financially to continue to operate the FBO, at which point  

the City would declare DeKalb Aviation to be in default under the lease, and 

take over the FBO at no cost to the City. 

   18.  Cleveland and others executed the scheme to defraud described 

above as set forth in Count IV of this complaint, and on December 10, 2010, 

pursuant to said scheme, the City mailed DeKalb Aviation a notice claiming 

that DeKalb Aviation was in breach under the lease as amended, and 

demanding that DeKalb Aviation cure the alleged breaches within ten days.  

The notice stated that DeKalb Aviation’s failure to cure the alleged breaches 

would result in, inter alia, “the takeover of the operation of the FBO by the 

City.” 

   19.  On or about December 21, 2010, Cleveland, as part of the execution 

of the scheme to defraud, and following consultation with and approval by 

Biernacki, changed the locks at the FBO, locking DeKalb Aviation out of the 

premises.  In taking the actions set forth in this paragraph, Cleveland and 

Biernacki were acting under color of law as Airport Manager of the Airport and 

City Manager of the City, respectively. 

   20.  The lock-out has prevented DeKalb Aviation and its principals, 

Edward Kling and Mark Riggsby, from accessing DeKalb Aviation’s personal 

property and from enjoying the benefits of DeKalb Aviation’s leasehold interest 

in the FBO. 

   21.  The lock-out constitutes a meaningful interference with DeKalb 
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Aviation’s possessory interests in the personal property and leasehold interest 

in the FBO. 

   22.  The lock-out was approved by Biernacki, as City Manager of the  

City, and executed by Cleveland, as Airport Manager of the Airport, without any 

court action and without the benefit of any court order purporting to terminate 

DeKalb Aviation’s leasehold interest or purporting to give the City or any of its 

agents the right to do what they did,  and the lock-out constituted an 

unreasonable seizure of DeKalb Aviation’s personal property and leasehold 

interest in the FBO in violation of the Fourth Amendment to the United States 

Constitution. 

   23.  Biernacki, as City Manager, and Cleveland, the Airport Manager of 

the Airport, are the final policymakers of the City with respect to 

administration of the City’s interest in the FBO lease and with respect to any 

and all decisions of the City to seek to terminate said lease. 

   24.  The City is continuing illegally to exercise control over the personal 

property of DeKalb Aviation and its leasehold interest. 

   25.  The unconstitutional seizure of DeKalb Aviation’s personal property 

and leasehold interest in the FBO has damaged DeKalb Aviation in that it is 

preventing DeKalb Aviation from earning moneys that DeKalb Aviation would 

otherwise have earned in connection with the operation of the FBO from the 

sale of gasoline and fuel, the provision of aircraft maintenance, the provision of 

flight training, and the subleasing of space; it is depriving DeKalb Aviation of 
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the value of its personal property; and it is preventing DeKalb Aviation from 

using its personal property in locations other than the Airport FBO. 

   WHEREFORE, the Plaintiff, DE KALB AVIATION, LLC, prays that this 

Court: 

   (a)  Award the Plaintiff compensatory damages in an amount to be 

determined by the jury; 

   (b)  Award the Plaintiff and assess against the individual Defendants 

punitive damages in an amount to be determined by the jury; 

   (c)  Award the Plaintiffs its reasonable attorney’s fees pursuant to 42  

U.S.C. §1988; 

   (d)  Award the Plaintiff its litigation costs pursuant to Fed.R.Civ.P. 54; 

and 

   (e)  Grant the Plaintiff such other and further relief as the nature of the 

case may permit. 

 

COUNT II 
 

(42 U.S.C. § 1983—Fourteenth Amendment— 
Deprivation of Property Without Due Process of  
Law—DeKalb Aviation, LLC Against the City of  

DeKalb, Mark Biernacki, in his individual capacity 
and in his official capacity as City Manager of the 

City of DeKalb, and Thomas Cleveland, in his 
individual capacity and in his official capacity as 

Airport Manager of the DeKalb Taylor Municipal Airport) 
 

   NOW COMES the Plaintiff, DE KALB AVIATION, LLC, an Illinois liability 

company (“DeKalb Aviation”), by and through its attorney, JOANIE RAE 

WIMMER, and, complaining of the Defendants, the CITY OF DE KALB, an 
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Illinois municipal corporation (“the City”), MARK BIERNACKI, in his individual 

capacity and in his official capacity as City Manager of the City of DeKalb 

(“Biernacki”), and THOMAS CLEVELAND, in his individual capacity and in his 

official capacity as Airport Manager of DeKalb Taylor Municipal Airport 

(“Cleveland”), alleges and states as follows: 

   1.  DeKalb Aviation is an Illinois limited liability company organized and 

existing under and by virtue of the laws of the State of Illinois.  DeKalb Aviation 

was organized in and around June of 2008. 

   2.  The City is a municipal corporation, organized and existing under and 

by virtue of the laws of the State of Illinois. 

   3.  The City has for some time owned and operated an airport named the 

DeKalb Taylor Municipal Airport (“the Airport”). 

   4.  Since prior to June of 2008, Biernacki, an employee of the City, has 

been City Manager for the City. 

   5.  The City has not had a Director of Public Works since in and around 

August, 2010, when Richard Monas retired. 

   6.  Since prior to June of 2008, Cleveland, an employee of the City, has 

been Airport Manager for the Airport. 

   7.  This Court has subject matter jurisdiction over this claim pursuant to 

28 U.S.C. § 1331 because it arises under the Fourteenth Amendment to the 

United States Constitution and 42 U.S.C. § 1983. 

   8.  Prior to June, 2008, there was a Fixed Base Operation (“FBO”) at the 

Airport, which consisted of a building of approximately 20,000 square feet, and 
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an adjacent area where underground tanks stored aviation gasoline and jet fuel 

for retail sale and which had more than one self-service pumps. 

   9.  Prior to June, 2008, the FBO was leased from the City and operated 

by Joliet Avionics, Inc.  The lease, pursuant to which Joliet Avionics, Inc., 

leased the FBO from the City was to expire in and around 2021. 

   10.  In the summer of 2008, DeKalb Aviation became interested in 

acquiring the FBO leasehold interest of Joliet Avionics, Inc., and commenced 

negotiations with Joliet Avionics, Inc., to acquire its FBO leasehold interest. 

   11.  In around the summer of 2008, an agreement was entered into by 

and between DeKalb Aviation and Joliet Avionics, Inc., whereby DeKalb 

Aviation would purchase the FBO leasehold interest of Joliet Avionics, Inc., for 

the sum of $250,000.00, plus approximately $30,000.00 for aviation gasoline 

and jet fuel then in the underground storage tanks.  Said agreement was 

conditioned upon the City’s approval of the assumption of the FBO leasehold 

interest of Joliet Avionics, Inc., by DeKalb Aviation. 

   12.  In and around October of 2008, the City approved the assumption of 

the FBO leasehold interest of Joliet Avionics, Inc. by DeKalb Aviation, and 

DeKalb Aviation closed on its purchase of the FBO leasehold interest of Joliet 

Avionics, Inc. 

   13.  On or about November 1, 2008, the City executed a written lease 

with DeKalb Aviation whereby the FBO was leased to DeKalb Aviation for a 

term ending on January 31, 2021.  Said lease was amended by a written  

document executed by DeKalb Aviation and the City on or about July 13, 2009. 
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The amendment did not alter the term of the leasehold interest. 

   14.  DeKalb Aviation’s leasehold interest in the FBO was a property 

interest recognized under the law of the State of Illinois. 

   15.  DeKalb Aviation stored many items of personal property on the 

demised premises.  A list of said property is attached hereto as Exhibit A and 

incorporated herein by reference. 

   16.  By in and around June or July, 2010, Cleveland knew that DeKalb 

Aviation was running a loss in connection with its operation of the FBO. 

   17.  Commencing in June or July of 2010 Cleveland, acting within the 

scope of his employment by the City as Airport Manager, concocted a scheme 

to defraud DeKalb Aviation, which is described more fully in Count IV of this 

complaint, the paragraphs of which are incorporated in this Count by 

reference.  According to this scheme, Cleveland and others, on behalf of the 

City, would make offers in principle to purchase from DeKalb Aviation the 

balance of its leasehold interest in the FBO, without really having any intent to 

do so, and would delay the negotiation process whereby the offers in principle 

could become a binding agreement on which a closing of the transaction could 

be held.  The scheme to defraud contemplated that the City would string along 

the principals of DeKalb Aviation with hopes of selling the balance of the 

leasehold interest to the City so that the principals of DeKalb Aviation would 

work on the potential sale to the City instead of more actively marketing it to 

third parties, and instead of making additional investments in and changes to 

its FBO operation to make it more profitable.  The scheme to defraud 
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contemplated that the negotiation process would be delayed until DeKalb 

Aviation was unable financially to continue to operate the FBO at which point,  

the City would declare DeKalb Aviation to be in default under the lease, and 

take over the FBO at no cost to the City. 

   18.  Cleveland and others executed the scheme to defraud described 

above as set forth in Count IV of this complaint, and on December 10, 2010, 

pursuant to said scheme, the City mailed DeKalb Aviation a notice claiming 

that DeKalb Aviation was in breach under the lease as amended, and 

demanding that DeKalb Aviation cure the alleged breaches within ten days.  

The notice stated that DeKalb Aviation’s failure to cure the alleged breaches 

would result in, inter alia, “the takeover of the operation of the FBO by the 

City.” 

   19.  On or about December 21, 2010, Cleveland, as part of the execution 

of the scheme to defraud, and following consultation with and approval by 

Biernacki, changed the locks at the FBO, locking DeKalb Aviation out of the 

premises.  In taking the actions set forth in this paragraph, Cleveland and 

Biernacki were acting under color of law as Airport Manager of the Airport and 

City Manager of the City, respectively. 

   20.  The lock-out has deprived DeKalb Aviation of its personal property 

and its leasehold interest in the FBO. 

   21.  The lock-out was approved by Biernacki, as City Manager of the 

City, and executed by Cleveland, as Airport Manager of the Airport, without any 

court action, without any determination by any court or administrative agency 

- 11 - 

Case: 3:11-cv-50018 Document #: 1  Filed: 01/21/11 Page 11 of 41 PageID #:11



that DeKalb Aviation was in breach of its lease as amended, and without the 

benefit of any court order purporting to terminate DeKalb Aviation’s leasehold 

interest or purporting to give the City or any of its agents the right to do what 

they did, and without any meaningful opportunity for DeKalb Aviation to be 

heard before a neutral decision-maker, and said lock-out constituted a 

deprivation of DeKalb Aviation’s property without due process of law. 

   22.  Biernacki, as City Manager, and Cleveland, the Airport Manager of 

the Airport, are the final policymakers of the City with respect to 

Administration of the City’s interest in the FBO lease and with respect to any 

and all decisions of the City to seek to terminate said lease. 

   23.  The unconstitutional deprivation of DeKalb Aviation’s personal 

property and leasehold interest in the FBO without due process of law has 

damaged DeKalb Aviation in that it is preventing DeKalb Aviation from earning 

moneys that DeKalb Aviation would otherwise have earned in connection with 

the operation of the FBO from the sale of gasoline and fuel, the provision of 

aircraft maintenance, the provision of flight training, and the subleasing of 

space; it is depriving DeKalb Aviation of the value of its personal property; and 

it is preventing DeKalb Aviation from using its personal property in locations 

other than the Airport FBO. 

   WHEREFORE, the Plaintiff, DE KALB AVIATION, LLC, prays that this 

Court: 

   (a)  Award the Plaintiff compensatory damages in an amount to be 

determined by the jury; 
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   (b)  Award the Plaintiff and assess against the individual Defendants 

punitive damages in an amount to be determined by the jury; 

   (c)  Award the Plaintiffs its reasonable attorney’s fees pursuant to 42  

U.S.C. §1988; 

   (d)  Award the Plaintiff its litigation costs pursuant to Fed.R.Civ.P. 54; 

and 

   (e)  Grant the Plaintiff such other and further relief as the nature of the 

case may permit. 

 

COUNT III 

(Conversion under Illinois law—DeKalb 
Aviation, LLC Against the City of DeKalb, 
and Thomas Cleveland, in his individual  

capacity and in his official capacity as Airport 
Manager of the DeKalb Taylor Municipal Airport) 

 
   NOW COMES the Plaintiff, DE KALB AVIATION, LLC, an Illinois liability 

company (“DeKalb Aviation”), by and through its attorney, JOANIE RAE 

WIMMER, and, complaining of the Defendants, the CITY OF DE KALB, an 

Illinois municipal corporation (“the City”), and THOMAS CLEVELAND, in his 

individual capacity and in his official capacity as Airport Manager of DeKalb 

Taylor Municipal Airport (“Cleveland”), alleges and states as follows: 

   1.  DeKalb Aviation is an Illinois limited liability company organized and 

existing under and by virtue of the laws of the State of Illinois.  DeKalb Aviation 

was organized in and around June of 2008. 

   2.  The City is a municipal corporation, organized and existing under and 
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by virtue of the laws of the State of Illinois. 

   3.  The City has for some time owned and operated an airport named the 

DeKalb Taylor Municipal Airport (“the Airport”). 

   4.  Since prior to June of 2008, Cleveland, an employee of the City, has 

been Airport Manager for the Airport. 

   5.  This Court has subject matter jurisdiction over this claim pursuant to 

28 U.S.C. § 1367 (supplemental jurisdiction) because this claim and the claims 

asserted under federal law in Counts I and II arise out of a common nucleus of 

operative fact. 

   6.  Prior to June, 2008, there was a Fixed Base Operation (“FBO”) at the 

Airport, which consisted of a building of approximately 20,000 square feet, and 

an adjacent area where underground tanks stored aviation gasoline and jet fuel 

for retail sale and which had more than one self-service pumps. 

   7.  Prior to June, 2008, the FBO was leased from the City and operated 

by Joliet Avionics, Inc.  The lease, pursuant to which Joliet Avionics, Inc., 

leased the FBO from the City was to expire in and around 2021. 

   8.  In the summer of 2008, DeKalb Aviation became interested in 

acquiring the FBO leasehold interest of Joliet Avionics, Inc., and commenced 

negotiations with Joliet Avionics, Inc., to acquire its FBO leasehold interest. 

   9.  In around the summer of 2008, an agreement was entered into by 

and between DeKalb Aviation and Joliet Avionics, Inc., whereby DeKalb 

Aviation would purchase the FBO leasehold interest of Joliet Avionics, Inc., for 

the sum of $250,000.00, plus approximately $30,000.00 for aviation gasoline 
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and jet fuel then in the underground storage tanks.  Said agreement was 

conditioned upon the City’s approval of the assumption of the FBO leasehold 

interest of Joliet Avionics, Inc. by DeKalb Aviation. 

   10.  In and around October of 2008, the City approved the assumption of 

the FBO leasehold interest of Joliet Avionics, Inc. by DeKalb Aviation, and 

DeKalb Aviation closed on its purchase of the FBO leasehold interest of Joliet 

Avionics, Inc. 

   11.  On or about November 1, 2008, the City executed a written lease 

with DeKalb Aviation whereby the FBO was leased to DeKalb Aviation for a 

term ending on January 31, 2021.  Said lease was amended by a written 

document executed by DeKalb Aviation and the City on or about July 13, 2009.  

The amendment did not alter the term of the leasehold interest. 

   12.  DeKalb Aviation stored many items of personal property on the 

demised premises.  A list of said property is attached hereto as Exhibit A and 

incorporated herein by reference. 

   13.  By in and around June or July, 2010, Cleveland knew that DeKalb 

Aviation was running a loss in connection with its operation of the FBO. 

   14.  Commencing in June or July of 2010 Cleveland, acting within the 

scope of his employment by the City as Airport Manager, concocted a scheme 

to defraud DeKalb Aviation, which is described more fully in Count IV of this 

complaint, the paragraphs of which are incorporated in this Count by 

reference.  According to this scheme, Cleveland and others, on behalf of the 

City, would make offers in principle to purchase from DeKalb Aviation the 
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balance of its leasehold interest in the FBO, without really having any intent to 

do so, and would delay the negotiation process whereby the offers in principle 

could become a binding agreement on which a closing of the transaction could 

be held.  The scheme to defraud contemplated that the City would string along 

the principals of DeKalb Aviation with hopes of selling the balance of the 

leasehold interest to the City so that the principals of DeKalb Aviation would 

work on the potential sale to the City instead of more actively marketing it to 

third parties, and instead of making additional investments in and changes to 

its FBO operation to make it more profitable.  The scheme to defraud 

contemplated that the negotiation process would be delayed until DeKalb 

Aviation was unable financially to continue to operate the FBO, at which point 

the City would declare DeKalb Aviation to be in default under the lease, and 

take over the FBO at no cost to the City. 

   15.  Cleveland and others executed the scheme to defraud described 

above as set forth in Count IV of this complaint, and on December 10, 2010, 

pursuant to said scheme, the City mailed DeKalb Aviation a notice claiming 

that DeKalb Aviation was in breach under the lease as amended, and 

demanding the DeKalb Aviation cure the alleged breaches within ten days.  The 

notice stated that DeKalb Aviation’s failure to cure the alleged breaches would 

result in, inter alia, “the takeover of the operation of the FBO by the City.” 

   16.  On or about December 21, 2010, Cleveland, as part of the execution 

of the scheme to defraud, changed the locks at the FBO, locking DeKalb 

Aviation out of the premises. 
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   17.  The lock-out was executed by Cleveland, within the scope of his 

employment by the City as Airport Manager of the Airport, without any court 

action, and without the benefit of any court order purporting to terminate 

DeKalb Aviation’s leasehold interest or purporting to give the City or any of its 

agents the right to do what they did. 

   18.  The lock-out constituted a forcible entry prohibited by § 9-101 of the 

Forcible Entry and Detainer Act.  735 ILCS 5/9-101 (West 2008). 

   19.  DAL has a right in its personal property at the demised premises. 

   20.  DAL has a right to the immediate possession of said property, which 

is absolute, unconditional, and not dependent on the performance of some act. 

   21.  The lock-out by Cleveland on behalf of the City constitutes a 

deprivation of the aforesaid rights by unauthorized and wrongful assumption of 

control, dominion, or ownership of the personal property of DeKalb Aviation. 

   22.  DeKalb Aviation has made a demand for possession of said property. 

   WHEREFORE, the Plaintiff, DE KALB AVIATION, LLC, prays that this 

Court: 

   (a)  Award the Plaintiff compensatory damages in an amount to be 

determined by the jury; 

   (b)  Award the Plaintiff and assess against Defendant Cleveland punitive 

damages in an amount to be determined by the jury; 

   (c)  Award the Plaintiff its litigation costs pursuant to Fed.R.Civ.P. 54; 

and 

   (d)  Grant the Plaintiff such other and further relief as the nature of the 
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case may permit. 

 

COUNT IV 

(Fraud under Illinois law—DeKalb Aviation, 
LLC Against the City of DeKalb, Thomas 

Cleveland, in his individual capacity and in 
his official capacity as Airport Manager of the 
DeKalb Taylor Municipal Airport, and Norma  

Guess, in her individual capacity and in her official 
 capacity as City Attorney for the City of DeKalb) 

 
   NOW COMES the Plaintiff, DE KALB AVIATION, LLC, an Illinois liability 

company (“DeKalb Aviation”), by and through its attorney, JOANIE RAE 

WIMMER, and, complaining of the Defendants, the CITY OF DE KALB, an 

Illinois municipal corporation (“the City”), THOMAS CLEVELAND, in his 

individual capacity and in his official capacity as Airport Manager of DeKalb 

Taylor Municipal Airport (“Cleveland”), and NORMA GUESS, in her individual 

capacity and in her official capacity as City Attorney for the City of DeKalb 

(“Guess”), alleges and states as follows: 

   1.  DeKalb Aviation is an Illinois limited liability company organized and 

existing under and by virtue of the laws of the State of Illinois.  DeKalb Aviation 

was organized in and around June of 2008. 

   2.  The City is a municipal corporation, organized and existing under and 

by virtue of the laws of the State of Illinois. 

   3.  The City has for some time owned and operated an airport named the 

DeKalb Taylor Municipal Airport (“the Airport”). 

   4.  Since prior to June 2008, Cleveland, an employee of the City, has 
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been Airport Manager for the Airport. 

   5.  At all times pertinent hereto Guess has been an employee of the City 

and the City Attorney for the City. 

   6.  This Court has subject matter jurisdiction over this claim pursuant to 

28 U.S.C. § 1367 (supplemental jurisdiction) because this claim and the claims 

asserted under federal law in Counts I and II arise out of a common nucleus of 

operative fact. 

   7.  Prior to June, 2008 there was a Fixed Base Operation (“FBO”) at the 

Airport, which consisted of a building of approximately 20,000 square feet, and 

an adjacent area where underground tanks stored aviation gasoline and jet fuel 

for retail sale and which had more than one self-service pumps. 

   8.  Prior to June, 2008, the FBO was leased from the City and operated 

by Joliet Avionics, Inc.  The lease, pursuant to which Joliet Avionics, Inc., 

leased the FBO from the City was to expire in and around 2021. 

   9.  In the summer of 2008, DeKalb Aviation became interested in 

acquiring the FBO leasehold interest of Joliet Avionics, Inc., and commenced 

negotiations with Joliet Avionics, Inc., to acquire its FBO leasehold interest. 

   10.  In around the summer of 2008, an agreement was entered into by 

and between DeKalb Aviation and Joliet Avionics, Inc., whereby DeKalb 

Aviation would purchase the FBO leasehold interest of Joliet Avionics, Inc., for 

the sum of $250,000.00, plus approximately $30,000.00 for aviation gasoline 

and jet fuel then in the underground storage tanks.  Said agreement was  

conditioned upon the City’s approval of the assumption of the FBO leasehold 

- 19 - 

Case: 3:11-cv-50018 Document #: 1  Filed: 01/21/11 Page 19 of 41 PageID #:19



interest of Joliet Avionics, Inc. by DeKalb Aviation. 

   11.  In and around October of 2008, the City approved the assumption of 

the FBO leasehold interest of Joliet Avionics, Inc. by DeKalb Aviation, and 

DeKalb Aviation closed on its purchase of the FBO leasehold interest of Joliet 

Avionics, Inc. 

   12.  On or about November 1, 2008, the City executed a written lease 

with DeKalb Aviation whereby the FBO was leased to DeKalb Aviation for a 

term ending on January 31, 2021.  Said lease was amended by a written 

document executed by DeKalb Aviation and the City on or about July 13, 2009.  

The amendment did not alter the term of the leasehold interest. 

   13.  In and around April of 2010, DeKalb Aviation began to seek a buyer 

for its leasehold interest. 

   14.  In and around May of 2010, Mark Riggsby (“Riggsby”), one of the 

principals of DeKalb Aviation, told Cleveland that DeKalb Aviation was seeking 

to sell the balance of its leasehold interest for consideration valued at 

$150,000.00. 

   15.  By June or July, 2010, Cleveland knew that DeKalb Aviation was 

running a loss in connection with its operation of the FBO. 

   16.  Commencing in June or July, 2010, Cleveland, acting within the 

scope of his employment by the City as Airport Manager, concocted a scheme 

to defraud DeKalb Aviation whereby Cleveland and others, on behalf of the 

City, would make offers in principle to purchase from DeKalb Aviation the 

balance of the leasehold interest in the FBO, without really having any intent to 
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do so, and would delay the negotiation process whereby the offers in principle 

could become a binding agreement on which a closing of the transaction could 

be held.  The scheme to defraud contemplated that the City would string along 

the principals of DeKalb Aviation with hopes of selling the balance of the 

leasehold interest to the City so that the principals of DeKalb Aviation would 

work on the potential sale to the City instead of more actively marketing it to 

third parties, and instead of making additional investments in and changes to 

the FBO operation to make it more profitable.  The scheme to defraud 

contemplated that the negotiation process would be delayed until DeKalb 

Aviation was unable financially to continue to operate the FBO at which point, 

the City would declare DeKalb Aviation to be in default under the lease, and 

take over the FBO at no cost to the City. 

   17.  In early June or prior thereto, after Riggsby had told Cleveland that 

DeKalb Aviation was seeking to sell the balance of its FBO leasehold interest 

for consideration valued at $150,000.00, Cleveland orally told Riggsby that the 

City was interested in purchasing it.  Thereafter the principals of DeKalb 

Aviation, Riggsby and Edward Kling (“Kling”), repeatedly asked Cleveland for a 

counter-offer. 

   18.  On or about July 28, 2010, Cleveland sent an email to Riggsby, a 

copy of which is attached hereto as Exhibit B and incorporated herein by 

reference.  In said email Cleveland stated the following: 

“I have had a meeting with the City Manager regarding the sale of 
the FBO.  We are preparing a counter offer for you.  We need time 
to discuss it with City Council so I will get a counter offer to you in 
writing as quickly as I can.” 
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   19.  From and after July 28, 2010, the principals of DeKalb Aviation, 

Riggsby and Kling, repeatedly asked Cleveland for the written counter-offer, 

and despite assurances to the contrary, no written counteroffer from the City 

was tendered until late September of October of 2010. 

   20.  On or about October 26, 2010, Cleveland sent a written outline of a 

proposal to the principals of DeKalb Aviation, who are also the principals of 

M & E, LLC, an Illinois limited liability company (“M & E”), for purchase by the 

City of the balance of the FBO leasehold interest.  A copy is attached hereto as 

Exhibit C and incorporated herein by reference.  Part of the proposal stated as 

follows: 

“2) The City of DeKalb will draft an agreement/amendment to 
include the 2 small parcels of land on the northeast and southeast 
corners of the Eagles Nest development.  A plat of survey map 
depicting these two areas will be included with the agreement.” 
 

   21.  The very next day, October 27, 2010, John Pcolinski, Jr. 

(“Pcolinski”), counsel for DeKalb Aviation, and M & E, LLC, which was to be 

receive benefits under Cleveland’s outline of proposal dated October 26, 2010, 

sent an email to Dawn Didier, Assistant City Attorney for the City of DeKalb, in 

which Pcolinski stated that the terms of Cleveland’s outline of proposal dated 

October 26, 2010, were acceptable with one change, i.e., the credits and 

promises set forth in paragraphs 1-5, some of which were to benefit M & E 

under Cleveland’s outline of proposal dated October 26, 2010, “will be to M & E 

or its successors and assigns.”  A copy of said email is attached hereto as 

Exhibit D and incorporated herein by reference. 

   22.  On October 29, 2010, Cleveland sent an email to Kling.  A copy of 
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said email is attached hereto as Exhibit E and incorporated herein by 

reference.  In said email, Cleveland stated that he was “on [his] way down to 

talk to Dawn [Didier] now,” and that he “will call [Kling] as soon as I have the 

documents for you.”  In said email, Cleveland also stated that the documents 

needed to be drawn up and signed in order to “get it on the City Council 

agenda for November 8th,” and that “[i]f it doesn’t happen on the 8th it won’t 

happen until November 22nd.” 

   23.  On or about November 2, 2010, Cleveland sent an email to Kling and 

Pcolinski stating, among other things, that “[a]t this point November 22 is the 

soonest this can happen,” referring to the presentation of the agreement to the 

City Council of the City. 

   24.  When asked why the matter could not be presented to the City 

Council on November 8, 2010, Cleveland sent Kling and Riggsby an email on 

November 2, 1010, stating, “The documents weren’t done in time.” 

   25.  Because the City Attorney had not prepared any of the necessary 

documents, on November 2, 2010, Pcolinski, acting on behalf of DeKalb 

Aviation and M & E, LLC, drafted a more detailed outline of agreement and 

sent it to Kling, who on the same day, November 2, 2010, forwarded the more 

detailed outline of agreement to Cleveland.  A copy of the more detailed outline 

of agreement drafted by Pcolinski is attached hereto as Exhibit F and 

incorporated herein by reference.  A copy of Kling’s email of November 2, 2010, 

forwarding the more detailed outline of agreement drafted by Pcolinski to 

Cleveland is attached hereto as Exhibit G. 
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   26.  On November 15, 2010, Cleveland sent an email to Kling and 

Riggsby with a copy to Pcolinski.  A copy of said email is attached hereto as 

Exhibit H and incorporated herein by reference.  In said email, Cleveland 

stated: 

“I talked to Norma [Guess, the City Attorney] this morning.  She 
has told me because of the number of crisis’s [sic] that have come 
up in the last 2 weeks she has not been able to do much with the 
FBO takeover agreement.  She did tell me that she plans on having 
it done and on the December 13 City Council meeting.” 
 

   27.  On or about November 23, 2010, over a week later, Guess told 

Pcolinski that she had not been provided the draft outline of agreement which 

Pcolinski had prepared on November 2, 2010, and which Kling had forwarded 

to Cleveland on the same date, so Pcolinski then sent the draft outline of 

agreement to Guess and Cleveland by email on November 23, 2010.  A copy of 

Pcolinski’s November 23, 2010, email to Guess is attached hereto as Exhibit I. 

   28.  On or about November 29, 2010, Guess sent by email to Pcolinski 

the draft agreement Pcolinski had sent to Guess with some proposed changes 

and questions.  A copy of Guess’s email and the attached draft agreement is 

attached hereto as Exhibit J and incorporated herein by reference. 

   29.  On or about December 1, 2010, Kling sent a return email to Guess, 

a copy of which is attached hereto as Exhibit K and incorporated herein by 

reference.  In said email, Kling wrote the following: 

“630 890 3343 
  

I'm OK with everything, except, I will pay the ground rent for the 
hangars up to date out of our pocket right now.  If you could send 
me the balance due I will run that over in the morning. One  
question that has come up, is, If we are paying rent on the pad 
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site, how can we be in breach by not building?  Just a thought.  
  
We will forgo the corner of Peace and Pleasant, and not make any 
more payments on the FBO hangar until this is over.    
  
Please call to quickly discuss.” 
 

   30.  Guess did not call Kling or DeKalb Aviation’s attorney to discuss the 

matter in response to this email, but rather on December 6, 2010, emailed a 

new draft of a proposed agreement to Kling along with an email which stating 

as follows: 

“Here is the latest draft of the Agreement. The City's Finance 
Division confirmed receipt of October's payment for the FBO 
building rental. There is no record of either Finance or Tom having 
received the check mailed on November 19th. If you have a copy of 
the cancelled check, please send it to me so that we can check our 
records. If you don't have the cancelled check, we will neeed [sic] to 
change that paragraph so that it will be credited/paid at closing, 
along with December's pro rata rental. 
  
If this is to make the Agenda for Monday, December 13th, signed 
copies will have to be to Tom no later than 9:00 a.m. on 
Wednesday, December 8th. Otherwise, this will have to go on the 
first meeting in January's agenda. So, please let me know if you 
have anything that you have questions about as soon as possible.” 
 

A copy of the email of December 6, 2010, and the attached draft of proposed 

agreement are attached hereto as Exhibit L and incorporated herein by 

reference. 

   31.  Commencing on or about December 6, 2010, Kling telephoned 

Guess to discuss a modification required in order to put the agreement into 

final form, and to discuss signing same.  Guess did not return Kling’s 

telephone calls. 

   32.  On or about December 9, 2010, Cleveland sent an email to Kling, 
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Riggsby, and Pcolinski stating that “[t]he agreement was pulled off the 

December 13th City Council agenda,” and that “[t]he next City Council meeting 

is January 10.”  A true and correct copy of said email is attached hereto as 

Exhibit M and incorporated herein by reference. 

   33.  On or about December 10, 2010, Guess sent a letter to DeKalb 

Aviation purporting to terminate its lease.  A true and correct copy of said letter 

is attached hereto as Exhibit N and incorporated herein by reference. 

   34.  On or about December 21, 2010, Cleveland, as part of the execution 

of the scheme to defraud, and purportedly acting pursuant to Guess’s letter 

dated December 10, 2010 (Exhibit N) changed the locks at the FBO, locking 

DeKalb Aviation out of the premises. 

   35.  The written emails referenced above from one or more 

representatives of the City to one or more of Riggsby, Kling, and Pcolinski were 

all undertaken pursuant to the scheme to defraud described above and with 

the intent that DeKalb Aviation reasonably believe that the City was interested 

in purchasing the balance of DeKalb Aviation’s leasehold interest in the FBO 

and in negotiating in good faith to purchase the balance of said leasehold 

interest. 

   36.  DeKalb Aviation, by and through Kling, Riggsby, and Pcolinski, 

reasonably believed that the City, acting through its employees, Cleveland and 

Guess, was interested in purchasing the balance of its leasehold interest and in 

negotiating in good faith to purchase the balance of said leasehold interest, and 

DeKalb Aviation relied to its detriment on said belief by working on the sale of 
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the balance of its leasehold interest to the City in lieu of more actively 

marketing the sale to third parties and in lieu of making timely additional 

investments in and changes to the FBO operation to make it more profitable.  

As a result, DeKalb Aviation has lost substantial income it would otherwise 

have made. 

   WHEREFORE, the Plaintiff, DE KALB AVIATION, LLC, prays that this 

Court: 

   (a)  Award the Plaintiff compensatory damages in an amount to be 

determined by the jury; 

   (b)  Award the Plaintiff and assess against Defendants Cleveland and 

Guess punitive damages in an amount to be determined by the jury; 

   (c)  Award the Plaintiff its litigation costs pursuant to Fed.R.Civ.P. 54; 

and 

   (d)  Grant the Plaintiff such other and further relief as the nature of the 

case may permit. 

 

COUNT V 

(Interference with Prospective Economic 
Advantage under Illinois law—DeKalb Aviation, LLC 
Against the City of DeKalb and Thomas Cleveland, 

in his individual capacity and in his official capacity 
as Airport Manager of the DeKalb Taylor Municipal Airport) 

 
   NOW COMES the Plaintiff, DE KALB AVIATION, LLC, an Illinois liability 

company (“DeKalb Aviation”), by and through its attorney, JOANIE RAE 

WIMMER, and, complaining of the Defendants, the CITY OF DE KALB, an 
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Illinois municipal corporation (“the City”), and THOMAS CLEVELAND, in his 

individual capacity and in his official capacity as Airport Manager of DeKalb 

Taylor Municipal Airport (“Cleveland”), alleges and states as follows: 

   1.  DeKalb Aviation is an Illinois limited liability company organized and 

existing under and by virtue of the laws of the State of Illinois.  DeKalb Aviation 

was organized in and around June of 2008. 

   2.  The City is a municipal corporation, organized and existing under and 

by virtue of the laws of the State of Illinois. 

   3.  The City has for some time owned and operated an airport named the 

DeKalb Taylor Municipal Airport (“the Airport”). 

   4.  Since prior to June 2008, Cleveland, an employee of the City, has 

been Airport Manager for the Airport. 

   5.  This Court has subject matter jurisdiction over this claim pursuant to 

28 U.S.C. § 1367 (supplemental jurisdiction) because this claim and the claims 

asserted in Counts I, II, and IV arise out of a common nucleus of operative fact. 

   8.  Prior to June, 2008, there was a Fixed Base Operation (“FBO”) at the 

Airport, which consisted of a building of approximately 20,000 square feet, and 

an adjacent area where underground tanks stored aviation gasoline and jet fuel 

for retail sale and which had more than one self-service pumps. 

   7.  Prior to June, 2008, the FBO was leased from the City and operated 

by Joliet Avionics, Inc.  The lease, pursuant to which Joliet Avionics, Inc., 

leased the FBO from the City, was to expire in and around 2021. 

   8.  In the summer of 2008, DeKalb Aviation became interested in  
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acquiring the FBO leasehold interest of Joliet Avionics, Inc., and commenced 

negotiations with Joliet Avionics, Inc., to acquire its FBO leasehold interest. 

   9.  In around the summer of 2008, an agreement was entered into by 

and between DeKalb Aviation and Joliet Avionics, Inc., whereby DeKalb 

Aviation would purchase the FBO leasehold interest of Joliet Avionics, Inc., for 

the sum of $250,000.00, plus approximately $30,000.00 for aviation gasoline 

and jet fuel then in the underground storage tanks.  Said agreement was 

conditioned upon the City’s approval of the assumption of the FBO leasehold 

interest of Joliet Avionics, Inc., by DeKalb Aviation. 

   10.  In and around October of 2008, the City approved the assumption of 

the FBO leasehold interest of Joliet Avionics, Inc. by DeKalb Aviation, and 

DeKalb Aviation closed on its purchase of the FBO leasehold interest of Joliet 

Avionics, Inc. 

   11.  On or about November 1, 2008, the City executed a written lease 

with DeKalb Aviation whereby the FBO was leased to DeKalb Aviation for a 

term ending on January 31, 2021.  Said lease provided, inter alia, as follows: 

“FBO shall not at any time assign any part of this Agreement, nor 
sublease any of the leased premises herein contained and bind the 
legal representatives, successors and assigns of the respective 
parties hereto without the prior written consent from CITY and 
such consent shall not be unreasonably withheld.” 
 

Said lease was amended by a written document executed by DeKalb Aviation 

and the City on or about July 13, 2009.  The amendment did not alter the term 

of the leasehold interest, nor did it affect the above-quoted provision. 

   12.  In and around April of 2009, DeKalb Aviation began to seek a buyer 
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for its leasehold interest. 

   13.  In and around May of 2010, Mark Riggsby (“Riggsby”), one of the 

principals of DeKalb Aviation, told Cleveland that DeKalb Aviation was seeking 

to sell the balance of its leasehold interest for consideration valued at 

$150,000.00. 

   14.  By June or July, 2010, Cleveland knew that DeKalb Aviation was 

running a loss in connection with its operation of the FBO. 

   15.  Commencing in June or July of 2010, Cleveland, acting within the 

scope of his employment by the City as Airport Manager, concocted a scheme 

to defraud DeKalb Aviation, which is described more fully in Count IV of this 

complaint, the paragraphs of which are incorporated in this Count by 

reference.  According to this scheme, Cleveland and others, on behalf of the 

City, would make offers in principle to purchase from DeKalb Aviation the 

balance of its leasehold interest in the FBO, without really having any intent to 

do so, and would delay the negotiation process whereby the offers in principle 

could become a binding agreement on which a closing of the transaction could 

be held.  The scheme to defraud contemplated that the City would string along 

the principals of DeKalb Aviation with hopes of selling the balance of the 

leasehold interest to the City so that the principals of DeKalb Aviation would 

work on the potential sale to the City instead of more actively marketing it to 

third parties, and instead of making additional investments in and changes to 

its FBO operation to make it more profitable.  The scheme to defraud 

contemplated that the negotiation process would be delayed until DeKalb 
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Aviation was unable financially to continue to operate the FBO at which point, 

the City would declare DeKalb Aviation to be in default under the lease, and 

take over the FBO.  The City would then install Cleveland’s friend, Jeffrey 

Kohlert, and/or his company, Fly America, Inc., an Illinois corporation, as 

operator of the FBO without any consideration having been paid to DeKalb 

Aviation. 

   16.  In July of 2010, Edward Kling (“Kling”), one of the principals of 

DeKalb Aviation, entered into negotiations with Steve Doonan (“Doonan”) 

relating to the purchase of the FBO leasehold interest of DeKalb Aviation, and 

Kling told Doonan that DeKalb Aviation, in return for the sale of the balance of 

its FBO leasehold interest, was looking to receive $100,000.00 plus a 

percentage of fuel sales for the remainder of the lease term.  In response, 

Doonan indicated that he would be interested in purchasing the leasehold 

interest.  DeKalb Aviation had a reasonable expectancy of entering into a valid 

business relationship with Doonan whereby Doonan would purchase the FBO 

leasehold interest of DeKalb Aviation for $100,000.00 plus a percentage of fuel 

sales for the remainder of the lease term. 

   17.  In and around July of 2010, Kling discussed with Cleveland the fact 

that Doonan was interested in purchasing the FBO leasehold interest of 

DeKalb Aviation.  As a result, Cleveland and the City had knowledge of DeKalb 

Aviation’s expectation of entering into a valid business relationship with 

Doonan. 

   18.  In and around July of 2010, Cleveland, acting within the scope of 
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his employment by the City as Airport Manager, told Kling that he (“Cleveland”) 

would have some influence and would prevent the City from approving the 

assignment of the FBO leasehold interest of DeKalb Aviation to Doonan, 

Cleveland thereby purposefully interfering to prevent DeKalb Aviation’s 

reasonable expectation of entering into a valid business relationship with 

Doonan from ripening into a valid business relationship. 

   19.  At that time, Cleveland knew that Doonan would have been a good 

and qualified operator of the FBO for the City. 

   20.  At that time, Cleveland believed that, if DeKalb Aviation was unable 

to sell its leasehold interest in the FBO, DeKalb Aviation would, within a matter 

of months, fail and default on its lease obligations to the City, allowing the City 

to terminate its lease with DeKalb Aviation. 

   21.  Cleveland, acting within the scope of his employment by the City as 

Airport Manager, interfered as set forth above in order that DeKalb Aviation 

would fail and default in its lease obligations to the City, and in order that 

Cleveland’s friend, Jeffrey Kohlert, and/or his company, Fly America, Inc., an 

Illinois corporation, could be installed as operator of the FBO without paying 

any consideration to DeKalb Aviation. 

   22.  After Doonan found out about Cleveland’s statement to Kling that he 

(“Cleveland”) would have some influence and would prevent the City from 

approving the assignment of the FBO leasehold interest of DeKalb Aviation to 

Doonan, Doonan told Kling that he was no longer interested in purchasing the 

FBO leasehold interest of DeKalb Aviation. 
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   23.  Accordingly, Cleveland’s interference prevented DeKalb Aviation’s 

legitimate expectancy of entering into a valid business relationship with 

Doonan from ripening into a valid business relationship.  As a result, DeKalb 

Aviation was damaged because it was unable to sell its leasehold interest to 

Doonan for $100,000.00 plus a percentage of fuel sales for the remainder of the 

lease term, and DeKalb Aviation continued to operate the FBO as a loss. 

   24.  On or about December 10, 2010, the City Attorney sent a letter to 

DeKalb Aviation purporting to terminate its lease.  A true and correct copy of 

said letter is attached hereto as Exhibit N and incorporated herein by 

reference. 

   25.  On or about December 21, 2010, Cleveland, as part of the execution 

of the scheme to defraud, and purportedly acting pursuant to the City 

Attorney’s letter dated December 10, 2010 (Exhibit N) changed the locks at the 

FBO, locking DeKalb Aviation out of the premises. 

   WHEREFORE, the Plaintiffs, DE KALB AVIATION, LLC, prays that this 

Court: 

   (a)  Award the Plaintiff compensatory damages in an amount to be 

determined by the jury; 

   (b)  Award the Plaintiff and assess against Defendant Cleveland punitive 

damages in an amount to be determined by the jury; 

   (c)  Award the Plaintiff its litigation costs pursuant to Fed.R.Civ.P. 54; 

and 

   (d)  Grant the Plaintiff such other and further relief as the nature of the 
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case may permit. 

 

COUNT VI 

(Interference with Prospective Economic 
Advantage under Illinois law—DeKalb Aviation, LLC 
Against the City of DeKalb and Thomas Cleveland, 

in his individual capacity and in his official capacity 
as Airport Manager of the DeKalb Taylor Municipal Airport) 

 
   NOW COMES the Plaintiff, DE KALB AVIATION, LLC, an Illinois liability 

company (“DeKalb Aviation”), by and through its attorney, JOANIE RAE 

WIMMER, and, complaining of the Defendants, the CITY OF DE KALB, an 

Illinois municipal corporation (“the City”), and THOMAS CLEVELAND, in his 

individual capacity and in his official capacity as Airport Manager of DeKalb 

Taylor Municipal Airport (“Cleveland”), alleges and states as follows: 

   1.  DeKalb Aviation is an Illinois limited liability company organized and 

existing under and by virtue of the laws of the State of Illinois.  DeKalb Aviation 

was organized in and around June of 2008. 

   2.  The City is a municipal corporation, organized and existing under and 

by virtue of the laws of the State of Illinois. 

   3.  The City has for some time owned and operated an airport named the 

DeKalb Taylor Municipal Airport (“the Airport”). 

   4.  Since prior to June 2008, Cleveland, an employee of the City, has 

been Airport Manager for the Airport.  

 5.  This Court has subject matter jurisdiction over this claim pursuant to 28  

U.S.C. § 1367 (supplemental jurisdiction) because this claim and the claims 
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asserted in Counts I, II, and IV arise out of a common nucleus of operative fact. 

   8.  Prior to June, 2008, there was a Fixed Base Operation (“FBO”) at the 

Airport, which consisted of a building of approximately 20,000 square feet, and 

an adjacent area where underground tanks stored aviation gasoline and jet fuel 

for retail sale and which had more than one self-service pumps. 

   7.  Prior to June, 2008, the FBO was leased from the City and operated 

by Joliet Avionics, Inc.  The lease, pursuant to which Joliet Avionics, Inc., 

leased the FBO from the City, was to expire in and around 2021. 

   8.  In the summer of 2008, DeKalb Aviation became interested in 

acquiring the FBO leasehold interest of Joliet Avionics, Inc., and commenced 

negotiations with Joliet Avionics, Inc., to acquire its FBO leasehold interest. 

   9.  In around the summer of 2008, an agreement was entered into by 

and between DeKalb Aviation and Joliet Avionics, Inc., whereby DeKalb 

Aviation would purchase the FBO leasehold interest of Joliet Avionics, Inc., for 

the sum of $250,000.00, plus approximately $30,000.00 for aviation gasoline 

and jet fuel then in the underground storage tanks.  Said agreement was 

conditioned upon the City’s approval of the assumption of the FBO leasehold 

interest of Joliet Avionics, Inc., by DeKalb Aviation. 

   10.  In and around October of 2008, the City approved the assumption of 

the FBO leasehold interest of Joliet Avionics, Inc. by DeKalb Aviation, and 

DeKalb Aviation closed on its purchase of the FBO leasehold interest of Joliet 

Avionics, Inc. 

   11.  On or about November 1, 2008, the City executed a written lease 
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with DeKalb Aviation whereby the FBO was leased to DeKalb Aviation for a 

term ending on January 31, 2021.  Said lease provided, inter alia, as follows: 

“FBO shall not at any time assign any part of this Agreement, nor 
sublease any of the leased premises herein contained and bind the 
legal representatives, successors and assigns of the respective 
parties hereto without the prior written consent from CITY and 
such consent shall not be unreasonably withheld.” 
 

Said lease was amended by a written document executed by DeKalb Aviation 

and the City on or about July 13, 2009.  The amendment did not alter the term 

of the leasehold interest, nor did it affect the above-quoted provision. 

   12.  In and around April of 2009, DeKalb Aviation began to seek a buyer 

for its leasehold interest. 

   13.  In and around May of 2010, Mark Riggsby (“Riggsby”), one of the 

principals of DeKalb Aviation, told Cleveland that DeKalb Aviation was seeking 

to sell the balance of its leasehold interest for consideration valued at 

$150,000.00. 

   14.  By June or July, 2010, Cleveland knew that DeKalb Aviation was 

running a loss in connection with its operation of the FBO. 

   15.  Commencing in June or July of 2010, Cleveland, acting within the 

scope of his employment by the City as Airport Manager, concocted a scheme 

to defraud DeKalb Aviation, which is described more fully in Count IV of this 

complaint, the paragraphs of which are incorporated in this Count by 

reference.  According to this scheme, Cleveland and others, on behalf of the 

City, would make offers in principle to purchase from DeKalb Aviation the 

balance of its leasehold interest in the FBO, without really having any intent to 
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do so, and would delay the negotiation process whereby the offers in principle 

could become a binding agreement on which a closing of the transaction could 

be held.  The scheme to defraud contemplated that the City would string along 

the principals of DeKalb Aviation with hopes of selling the balance of the 

leasehold interest to the City so that the principals of DeKalb Aviation would 

work on the potential sale to the City instead of more actively marketing it to 

third parties, and instead of making additional investments in and changes to 

its FBO operation to make it more profitable.  The scheme to defraud 

contemplated that the negotiation process would be delayed until DeKalb 

Aviation was unable financially to continue to operate the FBO at which point, 

the City would declare DeKalb Aviation to be in default under the lease, and 

take over the FBO.  The City would then install Cleveland’s friend, Jeffrey 

Kohlert, and/or his company, Fly America, Inc., an Illinois corporation, as 

operator of the FBO without any consideration having been paid to DeKalb 

Aviation. 

   16.  In and around July of 2010, Edward Kling (“Kling”), one of the 

principals of DeKalb Aviation, entered into negotiations with Michael Luman 

(“Luman”), an agent of Lumanair, Inc., a Delaware corporation (“Lumanair”), 

relating to the purchase of the FBO leasehold interest of DeKalb Aviation by 

Lumanair. 

   17.  Luman met with Kling and Riggsby approximately three or four 

times over the next two or three months.  During those meetings the 

participants were discussing a sales price of between $100,000.00 and 
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$150,000.00, plus a percentage of fuel sales for the remainder of the lease 

term, for the FBO leasehold interest of DeKalb Aviation.  During said meetings, 

Luman indicated that Lumanair had an interest in purchasing the FBO 

leasehold interest of DeKalb Aviation in that price range, or, in the alternative, 

in working with DeKalb Aviation in connection with the operation of the FBO.  

DeKalb Aviation had a reasonable expectancy of entering into a valid business 

relationship with Lumanair whereby Lumanair would purchase the FBO 

leasehold interest of DeKalb Aviation for between $100,000.00 and 

$150,000.00, plus a percentage of fuel sales for the remainder of the lease 

term. 

   18.  In and around October of 2010, Kling told Cleveland that Lumanair 

had an interest in purchasing the FBO leasehold interest of DeKalb Aviation.  

As a result, Cleveland and the City had knowledge of DeKalb Aviation’s 

expectation of entering into a valid business relationship with Lumanair. 

   19.  At that time, Cleveland knew that Lumanair would have been a good 

and qualified operator of the FBO for the City. 

   20.  In and around October of 2010, Cleveland, acting within the scope of 

his employment by the City as Airport Manager, told Kling and Riggsby words 

to this effect:  that he (“Cleveland”), as Airport Manager, and/or the City did 

not want Lumanair to take over the FBO, and in and around October of 2010 

Cleveland told Riggsby that he (“Cleveland”) would make it difficult for 

Lumanair to obtain City approval for the assignment of the FBO leasehold 

interest of DeKalb Aviation.  On information and belief, Cleveland, acting in the 
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scope of his employment by the City as Airport Manager, communicated that 

position to other individuals who had business in and around the Airport. 

   21.  In and around October of 2010, Luman went to the Airport and 

conducted a personal investigation, and, on information and belief, Luman 

became apprised of Cleveland’s position. 

   22.  After Luman became apprised of Cleveland’s position, Luman told 

Kling that Lumanair was no longer interested in purchasing the FBO leasehold 

interest of DeKalb Aviation. 

   23.  Cleveland’s communicated position constituted a purposeful 

interference which prevented DeKalb Aviation’s reasonable expectation of 

entering into a valid business relationship with Lumanair from ripening into a 

valid business relationship. 

   24.  At that time, Cleveland believed that, if DeKalb Aviation was unable 

to sell its leasehold interest in the FBO, DeKalb Aviation would, within a matter 

of months, fail and default on its lease obligations to the City, allowing the City 

to terminate its lease with DeKalb Aviation. 

   25.  Cleveland, acting within the scope of his employment by the City as 

Airport Manager, interfered as set forth above in order that DeKalb Aviation 

would fail and default in its lease obligations to the City, and in order that 

Cleveland’s friend, Jeffrey Kohlert, and/or his company, Fly America, Inc., an 

Illinois corporation, could be installed as operator of the FBO without paying 

any consideration to DeKalb Aviation. 

   26.  Cleveland’s interference prevented DeKalb Aviation’s legitimate 
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expectancy of entering into a valid business relationship with Lumanair from 

ripening into a valid business relationship.  As a result, DeKalb Aviation was 

damaged because it was unable to sell its leasehold interest to Lumanair for a 

price of between $100,000.00 and $150,000.00, plus a percentage of fuel sales 

for the remainder of the lease term, and DeKalb Aviation continued to operate 

the FBO as a loss.  

   27.  On or about December 10, 2010, the City Attorney sent a letter to 

DeKalb Aviation purporting to terminate its lease.  A true and correct copy of  

said letter is attached hereto as Exhibit N and incorporated herein by 

reference. 

   28.  On or about December 21, 2010, Cleveland, as part of the execution 

of the scheme to defraud, and purportedly acting pursuant to the City 

Attorney’s letter dated December 10, 2010 (Exhibit N), changed the locks at the 

FBO, locking DeKalb Aviation out of the premises. 

   WHEREFORE, the Plaintiffs, DE KALB AVIATION, LLC, prays that this 

Court: 

   (a)  Award the Plaintiff compensatory damages in an amount to be 

determined by the jury; 

   (b)  Award the Plaintiff and assess against Defendant Cleveland punitive 

damages in an amount to be determined by the jury; 

   (c)  Award the Plaintiff its litigation costs pursuant to Fed.R.Civ.P. 54; 

and 

   (d)  Grant the Plaintiff such other and further relief as the nature of the 
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case may permit. 

 

JURY DEMAND 

   The Plaintiff, DE KALB AVIATION, LLC, demands trial by jury on all 

counts. 

    DE KALB AVIATION, LLC 
 
 
 
                                                     By: _____/s/ Joanie Rae Wimmer__________ 
                                                                         Attorney for the Plaintiff             
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
JOANIE RAE WIMMER 
Attorney at Law 
928 Warren Avenue 
Downers Grove, Illinois  60515 
(630) 810-0005 
Attorney No. 3125600 
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LIST OF PERSONAL PROPERTY 
 

  -  brown vase 
 
  -  Bunn coffee maker (VPR black) 
 
  -  coffee table 
 
  -  two couch chairs 
 
  -  two couches 
 
  -  four desks 
 
  -  lamp 
 
  -  Motorola phone base and three headsets (MD7081) 
 
  -  five paintings/artwork 
 
  -  Simplex 100 time card machine 
 
  -  two swivel chairs 
 
  -  table 
 
  -  Veriphone POS unit (Omni 3200) 
 
  -  filing cabinet 
 
  -  two green stationary chairs 
 
  -  two swivel rolling chairs 
 
    -  two 140” Stick Farm Sticks 
 
  -  8 canisters of Prist 
 
  -  168” Stick Farm Stick 
 
  -  Craftsman air compressor, 1500psi, 6hp, 30gal, Model 919.167312 
 
  -  Electro-Tek Volt Meter 
 
  -  Extra Jet A Duck Billed Nozzle 
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  -  Extra Jet A Hand Pump 
 
  -  Extra Jet A Round Nozzle 
 
  -  Jet A Fueling Hose (40”) 
 
  -  Lectro Tug w/ charger 
 
  -  Millipore test kit 
 
  -  Werner 10’ ladder (6210) 
 
  -  Werner 4’ ladder (364) 
 
  -  Werner 6’ ladder (6006) 
 
  -  5’ silver ladder 
 
  -  Columbia golf cart 
 
  -  Kenmore heavy duty clothes washer and dryer 
 
  -  Large brown shelving unit 
 
  -  Lockable storage cabinet (oil) 
 
  -  Roper refrigerator (RT-18BKXKQ03) 
 
  -  Sears Best Kenmore 23 freezer 
 
  -  ShopVac 16gal, 6.5 hp 
 
  -  four computers 
 
  -  two printers 
 
  -  two card swipers 
 
  -  pilot briefing lounge monitor 
 
  -  hangar signs 
 
  -  miscellaneous office supplies 
 
  -  aviation gasoline 
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  -  jet fuel 
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